ADJUDICATION 

1 Introduced by the Housing, Grants Construction and Regeneration Act 1996 and aimed at providing quick, cheap virtually on-site solution to the almost daily disputes which occur in the construction industry, adjudication is rarely encountered outside the core of that forum. The Act provides that disputes in the construction field may be referred to adjudication using either the scheme provided in the parties’ own contract or, in default, the statutory scheme described in the Scheme for Construction Contracts (England and Wales) Regulations 1998 (SI 1998 No. 649). However recently I have been involved in just such a process in the rather more mundane environment of a dispute between a shop owner and a shop fitter in respect of monies alleged to be due for works, it was contended by the shop owner, not only were never done but were never requested. The situation brought home emphatically just how arresting the process is - particularly when taken out of its intended context.

2 The outline of the scheme is simply that the parties to a construction contract (as defined) may refer a dispute between them to a third party with specialist knowledge of the industry for a quick determination. His ruling has no force in law it merely imposes a contractual obligation on the party against whom the decision is made to pay the sum so determined. The decision is a pro tem measure pending final resolution of the dispute between the parties by proceedings, agreement or arbitration (if the underlying contract/the parties so provide). If it is ignored then the party in whose favour the determination went, must apply to the Courts for a judgement. The time limits entrenched in the scheme are meant to make it useful principally to on-going construction problems.

General issues of importance to note are:-

3 Only contracts between commercial bodies are capable of being referred;


4 The term “dispute” is still being argued over. As recently as 19 October 2004 the issue was considered by Toulmin J in the TCC in CIB v Birse (2004) LTL 21/10/04. The question was whether a dispute capable of being put to adjudication had arisen when the parties were still negotiating. It was held that a common sense approach was required and the answer had to depend on the facts of each case;


5 there is no time limit within which a dispute must be referred to arbitration. So no matter how long ago it was all over bar the shouting, suddenly a party can find itself propelled into the adjudication process, having to galvanise its evidence at break neck speed else forgo the right to be heard. The party who has decided to refer the matter to adjudication, of course, has chosen its own timing. Article 6 has no role in this context – the adjudicator is not a public authority after all: Austin Hall Building Ltd v Buckland Securities Ltd [2001] BLR 272;


6 only construction contracts may be referred to adjudication. This has a statutory definition which rarely causes trouble although it is to be noted that currently Private Finance Initiative Contracts are expressly excluded from its scope;


a. the agreement under which a dispute has arisen must have been in writing. The phrase “in writing” has frequently been judicially considered and interpretation has waived between :-


b. an agreement can only be in writing if all the terms are so recorded;


c. an agreement may be initially in writing but later orally varied;


d. an agreement with major terms evidenced partly orally and partly in writing.

The Court of Appeal in its most recent review of this topic has concluded that written evidence which is capable of supporting the existence of an agreement or its substance (parties, nature of work and price) alone is insufficient. It was said in RJT Consulting Engineers Ltd v DM Engineering (Northern Ireland) Limited [2002] BLR 217 CA :

”…… what has to be evidenced in writing is, literally, the agreement, which means all of it, not part of it…….”

Per Lord Justice Ward. 

This is a far more workable definition from a lawyer’s point of view but commercially unrealistic?


7 either or both oral and written testimony can be called for by the arbitrator;


8 the adjudicator has no power to order that either party pays the others adjudication costs: Northern Developments (Cumbria) Ltd v J & J Nichol [2000] BLR 158

9 the decision of the adjudicator is not binding without a court order – so legal proceedings are not necessarily avoided, merely delayed; 


10 proceedings to enforce the determination should be instigated by way of a Part 8 Claim, usually in the Technology and Construction Court for its specialist knowledge and experience. Enforcement by way of insolvency/bankruptcy proceedings should be unsuccessful. If the position has been reached that enforcement proceedings are being taken, there is clearly a disputed debt, evidence of which should be sufficient to thwart any such steps. Immediately it can be seen that only those matters which would justify incurring High Court costs are really suitable for adjudication – at least if there is likely to be any resistance to the adjudicator’s decision.

1. There has already been one review of the procedure in 2001 which produced both the “Guidance for Adjudicators” in July 2002 [see www.cic.org.uk] and the “User’s Guide to Adjudication” in April 2003. However a far more comprehensive review has recently been concluded by Sir Michael Latham, the author of the scheme. The review, which dealt with both the 1996 Act and the Regulations for the conduct of an adjudication made thereunder, differentiated its proposals into  3 categories: issues unanimously supported; issues on which 2 or more bodies involved in the review were in agreement; issues which received the support of only 1 body. Without repeating the proposals at length (which, it should be remembered are as yet only that) the following which received unanimous support are clearly going to be of interest:-

2. disputes involving residential occupiers should also be capable of being referred to adjudication. 

This would be a significant departure from the existing situation and may well relieve the pressure on the county courts  - if the adjudicators decisions were binding in themselves rather than being a precursor to a formal solution.  If adopted, it should certainly increase the market for legal services;


3. adjudicators should have the benefit of a complete statutory immunity and thus be safe from 3rd parties to the adjudication;


4. disputes both under and arising from the contract should be capable of being referred so that damages claims could come within the umbrella of adjudication;


5. the widespread device of allowing the party ordered to make a payment to do so into a stakeholder account pending final resolution of the dispute should be made unlawful. 

The 1996 Act was intended to assist the making of timely payments and this ingenious circumvention frustrates the rationale of the 1996 Act altogether;


1. there should be an express power for an adjudicator to amend his decision in line with the CPR slip rule – and hence similarly limited in capacity.
  

2. The following received support in principle but the solutions varied between the constituent elements of the review party/support was not unanimous:-


a. the term “in writing” has posed such problems that very close consideration should be given to clarifying the term . 

The majority of the review groups believed that the ruling in RJT Consulting Engineers Ltd v DM Engineering (Northern Ireland) Limited ibid is the way forward and certainly this would bring this area of law into line with the contractual requirements for a disposal of an interest in land. However I doubt whether this could ever find favour in the market. Frequently time constraints ensure that a project is started long before the minutiae of the agreement are settled. Equally if the scope of adjudication is to be extended to domestic contracts, the right to use adjudication will fall at the first hurdle. Just how many contracts to fit a new kitchen are fully recorded in writing?


3. contracts covering the processes described in s.105(2)(c ) of the 1996 Act being the assembly, installation or demolition of plant and machinery on certain sites should no longer be excluded.

The question of whether any given process is or is not within this category has caused many practical problems and been the instance of legal costs being incurred  - some say out of all proportion to the sums involved. As adjudication is meant to be a means whereby legal costs and inherent delays are to be circumvented, it is posited that the inclusion of these widespread processes would be of significant assistance to industry;


11 an adjudicator should be given the power to order that 1 party pays the others costs;

Costs in adjudications continue to be a thorny issue. Unsurprisingly, those with a large market presence have used that position to force on those with less muscle the obligation to pay the adjudicator’s costs, win or lose. This may indicate just with how little favour the entire adjudication process has been received in some quarters of industry. The Group wishes to stamp this practice out completely. 

An adjudicator has no power to award that a party bears the others’ costs. As yet opinion is divided as to whether giving the adjudicator this power would diminish the “commercial pressure [which can be ] put on parties to reach agreement” even once a dispute has arisen;


4. an adjudicator should be given the power to determine whether in any particular case he has jurisdiction to act;

A constantly difficult question to answer and one which has given rise to innumerable references to the courts is whether, in any given circumstance, the adjudicator has jurisdiction to act. Naturally, this issue is often seen as one which can be used to thwart the efficiency of the system. Opinion within the group is divided as to whether an adjudicator should be given the power to determine this issue either in whole or in part. The writer’s view is that this could be disastrous as adjudicators are rarely, if ever, legally qualified. It would be anomalous but not novel if a non-lawyer were to be asked to determine a strictly legal issue and on appeal a non-builder ie a Judge in the Technology and Construction Court, is asked to determine a strictly building issue. At least the latter has access to expert witness evidence – the former would not be so assisted. Such a situation exists in the sphere of landlord and tenant law. The Leasehold Valuation Tribunal may not make decisions on points of law even though the Chairman is legally qualified whereas the Lands Tribunal, a Surveyor, may do so. The question of how well this system works is a moot point. It would be strange therefore to repeat this incongruity. 
12 There were a number of proposals as to how the functional side of adjudication could be improved upon. Unfortunately commentary upon that in extenso is outwith the scope of this article.


13 A consultation paper based on this review is being launched by the dti during October 2004. From the point of view of industry I suspect that it is fervently hoped that the practical problems which have beset the system are addressed comprehensively. It remains to be seen just how bold the legislators will be.

On a practical note, a growth industry is to be found in the development of organisations boasting neither surveying nor legal qualifications but holding themselves out as being able to assist, particularly small businesses, use the adjudication process. These organisations have the attractive quality that they are cheaper than lawyers but unless they get it exactly right, lawyers are more than likely to be involved in unscrambling the situation at some stage. This shows that there may be a marketing opportunity which both Solicitors and Barristers should address?
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