DISCLOSURE – FIRST PRINCIPLES 

1. CPR overriding objective – justice between the parties. To that end, cards on the table. Tools include witness statements, expert evidence, disclosure ie documentary evidence


2. As a topic it is immense. The pages devoted to the subject in the White book number more than 40 and that is without the extra pages in the latest supplement. The topic introduces many side issues, all of which are deserving of a series of lecture in themselves and to none of which can I attempt to do justice today. These include: legal and professional privilege; without prejudice communication; technical secrets pre-action disclosure; disclosure against non-parties. Even the word “document” has provoked hours of mindless entertainment amongst certain types of lawyers (those who don’t know the way to the pub). 


2.1. CPR 31 disclosure:-


2.2. purpose – inform P2 that a document exists or has existed


2.2.1. parties’ responsibilities:-


2.2.2. seek discovery when justifiable to do so


2.2.3. co-operate in giving discovery in response to a reasonable request


2.3. continue to observe obligations throughout proceedings CPR 31.11 


2.4. guiding principle – disclosure should be restricted to what necessary in individual case


2.5. court’s role – control disclosure so parties need not act before ordered to do so


2.5.1. parties’ rights – inspect save where:-

2.5.2. document no longer in P’s control
This is relatively easy to anticpate in any given factual situation

2.5.3. P has right or duty to withhold
This involves the very laboured and difficult topic of privilege which it should be remembered is that of the client not the legal adviser (i) legal professional privilege in circumstances where litigation is or is not pending (ii) privilege extending to documents prepared with a view to litigation (experts’ reports) (iii) documents already in public domain. Waiver/Loss of privilege derives from conduct of client not adviser. Public interest privilege ie to disclose would harm public interest. . Confidential/technical documents or secrets. Without prejudice communication – old bete noir of content not appellation 

2.5.4. disproportionate to issues to permit inspection


2.5.5. types:-


2.5.6. CPR 31.6 standard  Documents which fulfil any of the following criteria (i) on which P1 seeks to rely (ii) to material extent, undermines own case or supports P2  (iii) required by practice direction


2.6. CPR 31 Extra ie where Pn has effected standard disclosure but Court is of view or practice direction indicates that full disclosure be made ie without get out clauses referred to in CPR 31.7


2.6.1. CPR 31.12 Specific  Pn makes out case in ordinary form Application as to why a specific item or category is required and Court must balance right to fair hearing (ECHR Art 6) with right to respect for private life (ECHR Art 8)
Remarkably can have order for Specific disclosure even if standard Dis not yet occurred: Dayman v Canyon Holdings Ltd (2006) LTL 11 Jan . Does this emphasise need to appreciate that St D does not mean deluging Pn with documents to make the case “unlitigable” which was a pre CPR attitude prevalent amongst construction litigators


2.7. Standard disclosure:-


2.7.1. Parties have a duty to make a reasonable search with view to minimising resources employed, costs incurred and costs of consequent inspection. Such duty must be expressly acknowledged in disclosure statement and any category of document specifically not searched for identified and be prepared to justify. N265 = prescribed form


2.7.2. What is a document CPR 31.4


2.8. CPR 31.14 document may be referred to in statements of case, witness statements/affidavits

2.9. “anything in which information of any description is recorded” – tapes, emails, faxes, computer database, computer file albeit never previously transcribed onto paper, microfiches

2.10. procedure CPR 31.10 – See White Book


2.11. CPR 31.16 pre-action disclosure
Extends to all types of litigation whereas before CPR was confined to personal injury. For essential guidelines see Black & Oths v Sumitomo Corpn & Oths [2003] 3 All E R 643 CA :-

2.11.1. “Respondent likely to be a party” Rix LJ said
 that “likely” had two meanings. One was “more probable than not.” The other was “may well”.  Here the latter was what was meant. The purpose of these words was to contrast “party” with “non-party” such as a witness. Too high a threshold would defeat the statutory objective.

2.11.2. “Applicant also likely to be a party” - the same point arose

2.11.3. “Duty by way of standard disclosure would extend to the documents” The extent of standard disclosure cannot easily be discerned without clarity as to the issues which would arise once pleadings in the prospective litigation had been formulated. Thus the court must be clear what the issues are likely to be. Thus it may be relevant whether a draft pleading is available. Further, if there is considerable doubt whether the disclosure stage would ever be reached
 that would be relevant to discretion.

2.11.4. “Disclosure desirable to dispose of anticipated proceedings/assist to resolve w’out proceedings/save costs” – Notes to White Book : this involves a two stage process – jurisdictional + discretion.. Where is a “real prospect”  that disclosure will avoid litigation or assist in avoiding the need for pleadings to be amended after disclosure, the jurisdictional element will be satisfied. In a simple personal injury case it may be easy to conclude that pre-action disclosure should be made, but if the action is a speculative commercial action and the disclosure sought is broad or ill-defined, it might be much harder. Discretionary element – to be considered on all the facts…..

Same case contained guidance as to the exercise of the court’s discretion/exercise of jurisdiction:-


2.11.5. Protocols -  where a pre-action protocol exists, it will be relevant to the exercise of discretion. But where protocols do not apply, the court will expect the parties to act reasonably in exchanging information and documents relevant to the claim and generally in trying to avoid the necessity for the start of proceedings. It is therefore relevant to consider whether it was reasonable to expect the respondent to provide the required information voluntarily 

2.11.6. Fraud - English law has traditionally required proper evidence before a pleader may put his name to an allegation of fraud. It would be hard to say that the duty to co-operate in advance of litigation would require a party to give widespread disclosure in advance of the commencement of a fraud claim and thus the court would be cautious before making a pre-action order where fraud was the basis of the proposed claim. Anyone for self incrimination?

2.11.7. Equality of information - The personal injury case is a paradigm example of an inequality of information which an order for pre-action disclosure will remedy. So too the working papers of the accountants in a professional negligence action The protocol rules are designed to enable the parties to operate with the necessary basic information prior to commencement of action. So it is relevant to know what information the applicant has, and is able to obtain. 

2.12. Basis of claim being made - Simple personal injury cases where specific documents or narrow categories of documents are in a different category from complex actions. 

If in doubt – wait until proceedings have been commenced and secure disclosure as a matter of course rather than risking an application which, if unsuccessful, runs the risk of a costs order being made.


2.13. CPR 31.17 against non-party
NB this co-exists with CPR 34.2 which gives the Court the power to order a witness to produce a document to the Court as opposed to Pn. No idea why
By CPR 31.17.3 the court may make an order under this rule only where-
31.17 (3) (a) the documents of which disclosure is sought are likely to support the case of the applicant or adversely affect the case of one of the other parties to the proceedings and
31.17(3) (b) disclosure is necessary in order to dispose fairly of the claim or to save costs
Major cases which explain the issues:
2.13.1. American Home Products v Novartis [2002] EWCA Civ 165.  Patent proceedings a patent attorney saw documents relevant to the validity of the patent in a box at third party premises. The contents of the box went beyond documents which he thought relevant. Laddie J refused disclosure because (inter alia) the concession that some of the documents in the box were individually not relevant meant that he could not be satisfied that each document of which disclosure was sought fell within (3)(a) The Court of Appeal reversed him. Aldous LJ said that the view of the witness as to whether all the documents were individually relevant was not decisive, and it might be necessary to see the rest of the documents so those which were relevant could be seen in their proper context. 

3. Three Rivers District Council v Bank of England (No 4)  [2002] 4 All ER 881 CA . [This case has already been to the House of Lords twice-once for the purpose of defining the elements of the tort of misfeasance in public office and once for their Lordships to hold 3-2 that the claim against the Bank of England arising out of the Bank’s supervision of BCCI was not so hopeless as to be struck out]. The BCCI crash was investigated by Lord Justice Bingham’s Inquiry in 1991-2. The Archive of the Inquiry consisted of 708 files sitting in the Public Records Office which had lain untouched and unread since 1992.   Perusal of the Public Records Act 1958 showed that (contrary to the belief of those who put the documents in the Public Records Office) the files were not public records. The archive of the last Bingham Inquiry (into Rhodesia sanctions ) attracted a successful claim for public interest immunity in its entirety. The Three Rivers claimants originally sought non-party disclosure of the entire Archive, which was always ambitious, but narrowed down their request to the transcripts, correspondence and witness bundles relating to about 100 witnesses. They put in no evidence, but relied upon the Bingham Report and made the application to the judge nominated to deal with the litigation. Because it was necessary to contact the witnesses and consider any objections before making any order which affected their rights, the judge considered, as a first stage, whether the threshold test under 31.17(3)(a) had been satisfied and held that it had in respect of each request. The Treasury (who had de facto control of the Archive) appealed .
The facts are somewhat unusual, but the volume of material the subject of the order must be unprecedented. The sorting exercise took the Treasury about four months. Many of the documents the subject of the order were individually irrelevant and it was always obvious that this would be the case.
The Court of Appeal upheld the order. One issue was the meaning of “likely to support the case of the applicant or adversely affect the case of one of the other parties to the proceedings.” Chadwick LJ followed Rix LJ in Black and held that “likely” meant less than “more probable than not” but more than “more than fanciful
”. Thus if there was an obviously material document but no one had any idea whose case it assisted it was “likely” to support the case of each side.
Chadwick LJ was unimpressed by the lack of evidence supporting the evidence- the entire Bingham report could be relied upon. 
That left the fact that the claimants had made no attempt to show that each document was individually relevant. Chadwick LJ recognised that a proper construction of 3(a) required evidence that each document was individually relevant, which seemed a difficult hurdle to jump in this case, but he managed to jump over it with the help of Aldous LJ’s judgment in Novartis. He accepted that the court had no power to make an order which included documents which do not meet the threshold condition  in a class which also includes documents which do meet that condition.  So to that extent every single document had to be shown to be “likely” to support the case. But documents could be “likely” to support a party’s case and thus within CPR 31.17(3)(a) even if on perusal they turned out not to. And, as Aldous LJ said, each document must be read in context, so documents which in isolation may not meet the condition may do as part of the context in which other documents are to be read. Finally, so long as each document individually passes the test, there is no objection to an order being made for disclosure of a class of documents.


3.1. CPR 31.22 – once got docs, use for litigation only!

4. Recent developments


4.1. October 2005 introduction of a practice direction concerning electronically produced documents. This is to be known as 31PD 2A and includes rules as to material which must now appear in the disclosure statement.


4.2. No includes servers and backup systems, doc which have been deleted and metadata (embedded in doc and not visible on face!). See articles for practical guidlelines

4.3. Traps for unwary?


4.4. where party making disclosure statement is a company, firm, estate of deceased person etc, the statement must be signed by the party who did the search and it must be stated why that party is thought appropriate. Solicitor may not sign on its behalf

4.5. Solicitor has obligation to ensure that party making the statement understands the nature and duty of disclosure

4.6. Why not solicitor when he is in best position to know answer to question of what relevant etc? 

4.7. “extent of search” is supposed to be identified in disclosure statement – whoever does this? Who knows of any litigation where the same has been challenged and with what result? Anybody able to find on form which are required to use a space for setting out that extent – N265

4.8. form N 265 states that documents which are being withheld should be identified rather than being described generally “ docs created for purpose fo giving advice….” Doesn’t that defeat the object of the exercise. 
� paras 70-73


� because the claim might be struck out
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