EXPERT WITNESSES – TO DISCLOSE OR NOT TO DISCLOSE?
1. When you are reading this the House of Lords are expected to have considered the question raised in Three Rivers District Council & Ors v Gov & Co of Bank of England [2004] EWCA Civ 281 and be on the point of giving its decision on whether the test for legal advice privilege should be altered from that enunciated in the Court of Appeal, namely whether the advice and assistance sought and given relates to legal rights and liabilities. Indeed it was the view of the Court of Appeal that perhaps it was time for the Law Reform Committee to revisit the whole area. This case typifies the ongoing saga of what is and what is not to be made available at inspection once it has been disclosed that a document exists. In the main the Courts are only too anxious to restrict the amount of evidence admitted and the introduction of the CPR has considerably assisted in assuaging this anxiety. However where permission has been wrought to adduce expert evidence the issue of disclosure has provoked a lengthy debate within the profession. Just exactly what is to be disclosed? Should instructions to experts be available for scrutiny as a matter of course? Should every attempt that expert has made to assess the situation on which his/her advice been sought equally be available? Are there occasions when documents are to be regarded as “private”. In particular, the thorny question has arisen  as to which reports should be disclosed where multiple reports have been prepared. 

This issue involves a consideration of the extent to which the law on privilege (CPR Pt 31) can and does impinge on the law of disclosure in the context of expert evidence generally (CPR Pt 35). 

2. Briefly the express terms of CPR 31 stipulate that, in general terms, in a fast track case the parties must disclose documents on which they rely and which undermine their or another party’s case. In multi-track case as well as these documents there must also be disclosed those documents which are ordered to be disclosed. In other words, parties can dig deeper that what, on the surface, appears to be all that is pertinent.  Thereafter the other party has a right to inspect all those documents disclosed save where they are no longer in the control of the disclosing party, it would be disproportionate to the matters in issue to allow inspection or the disclosing party is entitled to withhold the document ie the same is privileged.

The express terms of CPR Pt 35.1 simply state that expert evidence shall be restricted to that which is reasonably required to resolve the proceedings. To this end we see:-

3. CMC’s being used to identify issues and the appropriate area(s) of expertise. In this way the court endeavours to limit the scope of expert evidence;


4. the parties’ experts are usually ordered  to meet and distinguish between those issues which are and are not agreed. Any statement prepared consequent upon that meeting is admissible: CPR 35.12(3) although evidence of the discussions between experts giving rise to that statement is not admissible, unless parties agree: CPR 35.12(4);


5. reports being required to 

”contain a statement setting out the substance of all facts and instructions given to the expert which are material to the opinions expressed in the report or upon which those opinions are based” CPR 35.10 (3)

Hence by virtue of making vulnerable to inspection the communication between a party and his expert prior to a report being prepared, the privilege one normally associates with the client/adviser relationship is gradually being eroded. The court remains the final arbiter of what is to be disclosed by retaining a discretion as to whether to order disclosure of specific documents (containing instructions or merely related thereto): CPR 35.10(4). Yet the parties still have that window of opportunity if they can make a sufficient case to secure the exercise of that discretion in their favour. 


In Morris & ors v Bank of India (2001) the Defendant was perhaps unwittingly the victim of rather unusual directions in that experts reports were to be exchanged before statements of witness of fact. The brief report on Lawtel indicates that the Defendant’s expert’s report introduced fresh factual allegations which were derived from the drafts of the statements of the witnesses of fact. The Claimants sought disclosure of those statements. Hart J ordered the same, despite the Defendant’s claim to privilege on the ground of their draft status. The court took the view that the Defendant had effectively forsworn privilege by providing instructions to its expert in that form.
This worrying development may have been prevented from getting out of hand by the decision of the Court of Appeal in Lucas v Barking, Havering and Redbridge Hospitals NHS Trust [2003] EWCA Civ 1102. Here the court emphasised that a party might not expect disclosure as a matter of course simply because 1 document had been referred in another. The test was whether there were grounds for believing the statement in the expert’s report about his instructions were inaccurate or misleading. Whereas initially there was a view that simply to mention another document in a report which was to be disclosed was to open the floodgates to demands for disclosure of that mentioned document, the court has clarified that the mentioned document would only be disclosable if the disclosing party intended to rely on the document. 


Law LJ made 2 very pertinent comments. First he emphasised that the CPR were intended to have and did have a theme of transparency. Secondly, he stated he would have “very great difficulty in accepting that CPR 31.14(1)(a)-(d)” conferred “ an absolute right to inspect”. 
So clearly the courts can be seen to be employing all measures at their disposal to assist in the clarification of the relationship between CPR 31 and 35. As I have mentioned, initially this relationship seemed to provide carte blanche to parties to trawl through a far wider range of documents that would have been available in pre-CPR days. On the one hand the CPR rules relating to disclosure were trying to reduce the documentation generated by litigation, on the other the rules of disclosure as they related to expert’s reports seemed to be affording a means by which the parties could call for that very documentation as if by default. The initial interpretation of the rules, namely that CPR 35.10 meant that all the background documentation would be up for scrutiny as well as the eventual report was working to thwart the avowed intention of limiting the amount of evidence adduced. The courts were beginning to find themselves the repository of considerable material in addition to the expert’s witness statements, all in the name of clarifying and reducing the number of issues ultimately in dispute. 

This process had to stop. A narrower approach to the meaning of CPR 35.10 was argued for and most recently considered by the Court of Appeal in Jackson v Marley Davenport Limited [2004] EWCA Civ 1255, Lawtel B3/04/1854. 

In this case the oft encountered scenario presented itself. An expert instructed in a claim for damages for personal injury prepared a report which, with the benefit of further information, was reviewed and substituted by a further report. This later report contained the fateful statement:-

“……….. having now gained additional information in relation to this case…………..”


Not surprisingly, the Defendant’s Solicitors pounced. Just exactly what did these words import? How had the situation been altered by this additional information. They wanted to examine this information and, more importantly perhaps, establish what the expert’s view had been before reviewing the additional information. This could be ripe material for attacking the expert’s analysis to say nothing of his credibility. Consequently the Defendant made an application to the District Judge the terms of which are uncertain but which resulted in an order that reiterated the terms of CPR 35.10(2). The Claimant appealed on the ground that earlier drafts of expert’s reports were not disclosable. The basis of the Claimant’s argument cannot be determined from the report however the appeal was granted. Further permission to appeal was sought and granted because it was recognised that the issue of the extent to which the courts have power over expert evidence was sufficiently important to merit consideration by a higher court.


The Court of Appeal were able to vent the issue as to whether earlier drafts were or were not covered by privilege. It was confirmed that this clearly is the case. The practical situation was recognised that expert reports often have to be prepared purely for the purposes of discussion between all the advisers. The product of all the debates and deliberation will then find its way into the final report which is available for exchange. This is the process of litigation and thus is a primary target for litigation privilege. The Court emphasised that the CPR were not meant as a tool for dismantling such privilege. 

Attention focussed on the following:-

1. CPR 35.5 states that an expert’s evidence is to be given by report, unless otherwise ordered;


2. CPR 35.10 does indeed alter the former law in that it now requires such reports to identify the substance of the material instructions on which it was prepared; but


3. CPR 35.10 (4) expressly confirms that such instructions are not privileged. However, as noted above, the document in which such instructions are to be found will not be vulnerable to an order for disclosure unless the court can be persuaded of the view that there are reasonable grounds for the view that the expert’s statement of what those instructions were is either inaccurate or incomplete;


4. the pre-action protocols are not meant to be used as a further device to attack privilege;


5. CPR 35 refers to a report not reports;


6. it is the report on which reliance is to be placed at trial that is subject to CPR 35. This is the nub.

This clearly means that changes of opinion can now no longer be accessed and used to challenge the credibility of experts. A great deal of effort has hitherto been expended in closely scrutinising expert reports for anomalies which indicated that an earlier perhaps less favourable view had been taken.  Such effort should now be better expended elsewhere!

6. This ruling will therefore frustrate many an investigative litigant intent on being satisfied that nothing pertinent is being kept from examination. To the aid of such a party comes the decision in Beck v Ministry of Defence [2004] PIQR P1. In that claim for personal injuries, the claimant was so disaffected with the expert originally selected and by whom a report had been prepared that he wished to instruct an entirely new expert. Permission was sought. Such a course of action would cause significant extra expense and delay. The defendant was naturally opposed to permission being given – if nothing else the defendant may well have suspected that the original report contained information highly damning to the claimant’s case. The court decided that if permission were to be given in such circumstances then it would be conditional upon the applicant disclosing the report of the earlier but now out of favour expert. Such a scenario will be rare but, nevertheless, it does show the limitation of what had been regarded as a landmark decision in  Jackson v Marley Davenport Limited [2004] ibid.
Frequently, a party is less than enamoured with the expert’s report. If such dissatisfaction goes beyond that which can be remedied by refining the information available to the expert and a fresh pair of eyes is called for, the second choice may well not be able to make good the damage caused to the case by the earlier efforts. So the moral is to make the right choice of expert at the beginning which can only be based on meticulous research. Thus, just like the CPR, front load the costs of litigation and reap rewards. 
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