TO INJUNCT OR NOT TO INJUNCT?
Property law and commercial property transactions rarely develop at the same pace. A tool provided by equity to assist the enforcement of the law, namely an injunction, is often employed to enable parties to play catch up. The commercial realities of a given situation will often dictate that progress be made rapidly. The project management of large development schemes are tricky situations demanding careful planning and meticulous attention to detail.

Unfortunately, one of the areas which can be overlooked in the race for success in the commercial world is the necessity to deal with parties whose sense of the commercial is sadly lacking; else they have rather different agendas. Into this arena I would place landlords of commercial properties from whom consents are often required if the strict letter of the lease from them is to be observed. When dealing with blue chip landlords, one can fairly be certain that a deal will be done if something is overlooked – provided the underlying relationship is sound, of course. However when dealing with less than market-aware landlords or those with their own objectives, brick walls (excuse the pun) are all too often encountered.

Just such a situation faced the supermarket retailer, Somerfield, lately. Somerfield, as part of its country wide redevelopment, has put in place a rolling scheme of extensive and highly sophisticated upgrading of its retail space. In very many instances Somerfield is a freeholder and/or landlord and not just a commercial tenant. Consequently, it is very well versed in including in the project management of its business the constraints placed upon it by the terms of leases.

But the best laid plans of mice and men…….

In connection with one particular store, Somerfield was obliged to re-visit the basics yet was able to persuade the High Court to understand and apply those basics in the context of modern commercial life.

Somerfield’s lease required that it obtain its landlord’s consent before carrying out structural and external alterations, such consent was not to be unreasonably withheld. By pure oversight it did not do so and the first it was reminded of this obligation was a telephone call from the landlord’s managing agents querying the presence of large pieces of construction machinery being used on site. Somerfield immediately set about providing those agents with all the usual details (plans, specifications etc) of the works as part of a late application for consent. Lawyers for both sides were promptly involved whereupon Somerfield reiterated unstinting undertakings to be responsible for its landlord’s reasonable costs in considering and granting consent. But all of this was not good enough. For reasons best known to itself, the landlord in this case decided that it would be obstructive. After just short of 3 weeks of sabre rattling, including warnings that the works might have to stop and a clear “staying of hands” in reliance upon the fact that a formal application for consent was being made, the landlord issued an injunction requesting an order that the works stop forthwith. The application was made without notice. Fortunately for Somerfield the Chancery Division of the High Court was not impressed with such a strategy and ordered that the papers be served on Somerfield and the matter be brought before it again some 48 hours later.

Service of the papers galvanised Somerfield into further action. It decided to respond to the application from a very commercial standpoint. Evidence of the extensive financial losses which a stoppage of work would cause was compiled. There was no shirking of its responsibilities as tenant as it made clear in its responding witness statements that it was fully aware of the lease covenants but that it had simply not complied with them by oversight. The complex and multi-layered technical team charged with the re-development programme was described. Crucially it was able to point out that the landlord had failed to identify any loss whatsoever other than the technical one of a breach of covenant. Moreover it highlighted the delay on the part of the landlord whose response to discovering the works had been to start the exercise of granting consent rather than immediate resort to the court. This information presented a picture from which the court could conclude that the landlord would have had a hard time trying to withhold consent reasonably had a formal application been made in any event. In this way Somerfield was able to persuade the Court that the balance of convenience was heavily weighted in its favour and, as damages would be a wholly adequate remedy, to avoid an injunction being ordered. Somerfield even won an order for costs.

However, not all courts are as commercially well-versed as those of the Chancery Division sitting at the RCJ. One shudders to think of how a county court judge, less well versed in reaching commercial decisions albeit based on established legal principles could have responded. Local pressures and perhaps slower paces of life may well work to shun denying a landlord the right to insist on the strict terms of the lease.

The lessons are clear. Either do everything by the book from the outset or be prepared to spend time and money pulling the horse back through the stable door by its tail! The former will require meticulous project management to ensure that securing a landlord’s consent is given as great a priority as any other preparatory work. The latter is risky and the cost of failure rarely, if ever, built into the project cost adequately if at all. The choice is equally clear.

