1.1.  LEGAL PROFESSIONAL PRIVILEGE

WHO CAN WAIVE?
1.2. What at first sight may appear highly desirable can on closer scrutiny prove to be far from it. This is a rule of thumb which pervades the law and an area which has come under very close scrutiny in the recent past is the doctrine of legal professional privilege (“LPP”).

1.3. At first glance it seems necessary and preferable for clients to be safeguarded from having to expose to inspection by their adversaries the contents of any communications between themselves and their lawyers. The confidential nature of the relationship is something which the courts have been keen to safeguard. If an Englishman’s home is his castle then his legal advice is the moat and drawbridge. 

Legal Professional Privilege – the basics 

The principle has been described by Lord Taylor CJ in R v Derby Magistrates’ Court ex p B [1996] AC 487 as:

“…….. much more than an ordinary rule of evidence, limited in its application to the facts of a particular case. It is fundamental condition on which the administration of justice as a whole rests………..[and] a fundamental human right protected by the European Convention for the Protection of Human Rights……. “

The privilege is absolute and may not be weighed in the balance with any other allegedly conflicting interests. 

In order to determine whether any particular document is protected by LPP, it is first necessary to categorise the document as one which will be protected regardless of whether litigation was contemplated or pending or will only be protected if litigation was contemplated or pending. 


In the first category will be placed the following:-

1. letters etc written for the purpose of obtaining legal advice and that advice as to what may prudently and sensibly be done by the client in the legal context;


2. information which a solicitor, in his professional capacity, receives from a third party and passes to the client;


3. communications between a client and his patent agent as if that agent were his Solicitor;


4. instructions/briefs to Counsel and Counsel’s opinions, draft and notes (whew).


In the second category will be placed the following:-

1. communications between solicitors and third parties which came into existence after the litigation was started and made with a view to litigation;


2. communications between clients and non-professional third party which came into existence after the litigation was started and made with a view to litigation;


3. communications between co-parties in the circumstances described above.


LPP will not apply to documents which:-

1. are already in the public domain;


2. pass between the client and his medical or spiritual adviser (see: Wheeler v Le Marchant (1881) 17 Ch D 675 @ 681;


3. came into being as part of a criminal or illegal proceedings.

Legal Professional Privilege – 3 particularly problematic areas

2. Wasted Costs Order 


2.1. However whilst the human rights of the client are being closely guarded, the human rights of the lawyers may be rather more vulnerable. Only the client can waive the privilege. Whilst this may not cause one to pause when relations are smooth, there may be cause to pause and consider the balance should a party to litigation lodge an application for a wasted costs order. In this context LPP becomes a 2-edged sword. To remind ourselves “wasted costs” by virtue of s.51of the Supreme Court Act 1981 are defined as:

”… any costs  incurred by a party:

(a) as a result of any improper, unreasonable or negligent act or omission on the part of the any legal or other representative or any employee of such representative; or

(b) which, in the light of any such act or omission occurring after they were incurred, the court considers it is unreasonable to expect that party to pay….”

As such there must have been, as determined in Ridehalgh v Horsefield [1994] Ch 205 (which dealt with Solicitors) as most recently endorsed by the House of Lords in Medcalf v Mardell [2002] 3 WLR 172 (which dealt with Barristers):

“….. a breach of the duty to the court to perform the duty as an officer of the court in promoting in his own sphere the cause of justice……..” 

Effectively this requires an abuse of process of the court.


2.2. A party against whom such an order is sought must be given a reasonable opportunity to attend a hearing to give reasons why the court should not make that order: CPR Pt 48.7


2.3. Consider the recent judgement of the Court of Appeal in Persaud & Oths v Persaud & Oths (12003) 6 March [2003] EWCA Civ 394. 

In that case a wasted costs order had been sought against Counsel who had appeared for the unsuccessful claimants in a 5 day trial in the County Court. The judge who had heard the 5 day case naturally also heard the application for the order and refused it despite having made very severe criticisms of the claimants, in particular, with regard to their veracity. The claim for the order was essentially based on the Counsel’s advice that the case should proceed. He had given 3 formal Advices prior to the trial.

The Court of Appeal noted that:

” The jurisdiction to make a wasted costs order is dependant at 2 stages on the discretion of the court: (i) when on the initial application the court I invited to give the legal representative an opportunity to show cause, and (ii) at the final stage after that opportunity has been given………”

Sub-paragraph (i) was explained as the stage at which a claimant for a wasted costs order must show that he has a strong prima facie case. In connection with the submission that a strong prima facie case existed the lower court had been presented with those 3 formal Advices but not the instructions therefor nor the material on which those Advices were based – privilege in respect of the former was waived but the clients chose not to waive privilege in respect of the latter. 

The Court noted that when there was limited waiver of privilege, then the party against whom the order was being sought should be given the benefit of the doubt for the documents in respect of which privilege was not waived may well have contained the explanation for his conduct/advice/approach to the litigation. 

2.4. This decision clearly points the way for lawyers to protect themselves with candid note taking of instructions – particularly in conferences which are rarely confirmed in writing or, if confirmed, rarely with the input of everyone present. Privilege may not be waived but the fact that the decisions must be that of the clients not their advisers will be emphasised.


3. Legal Advice 


3.1. That LPP extends to advice given even if it is not given in the context of contemplated or pending litigation was established almost 200 years ago: Greenough v Gaskell (1833) 1 My &  K 98.  


3.2. However the boundaries have continued to be reviewed in the courts – at some length by the Court of Appeal in Three Rivers District Council v Bank of England [2003] EWCA 474. The case concerned an action against the Bank of England for misfeasance in connection with the collapse of BCCI. The Court was hearing an appeal from Tomlinson J on the question of whether certain documents should be disclosed or were covered by LPP and was examining the category of legal advice privilege. The documents were the “raw material” on which legal advice could be expected to be and was sought in connection with the Bingham inquiry into that collapse – a non-adversarial matter and thus not attracting litigation privilege.


3.3. The court re-affirmed that privilege does not apply to documents communicated to a client or his solicitor for advice to be taken upon them – rather only to the advice given upon them. This is the case in a free-standing situation ie one not one where legal advice is being sought in order to conduct or aid the conduct of litigation. In the latter, or 2 fold situation, privilege would apply.


3.4. The factual situation in any given case will enable the parties to identify whether there are dealing with a stand alone or dual purpose situation.


4. Mistakenly Disclosed Documents 

4.1. CPR Pt 31.20 provides that where a party has inadvertently allowed documents which are privileged to be examined, the examinee may use the information thereby gleaned only with the consent of the court. With the alarming increase in the ways and speed of communications over the last 20 years with the concomitant increase in the risk of and actual unauthorised disclosure, increasingly the courts have found arguments before them on this issue. 

4.2. The court has an equitable jurisdiction, based on the need to restrain breaches of confidence, to respond to pleas to order documents at the centre of such consent applications to be kept under wraps. It may grant an injunction preventing their use – and will be particularly prompt to do so in the case of fraud, as may be expected. The usual handicaps of appealing to an equitable jurisdiction, delays etc, will dog the applicant.

4.3. The authorities have till recently been in some disarray. However in ISTIL Group Inc v Zahoor [2003] 2 All E R 252 Lawrence Collins J undertook a review of the same and derived 6 essential principles to be applied when it is called upon to balance the interests of the parties against those of justice and truth. He enunciated as follows:-


4.4. the starting point is that the court has an equitable jurisdiction in such matters but that once a privileged document is lost, the question becomes one of admissibility not privilege;


4.4.1. the usual equitable rules apply – delay, clean hands etc;


4.5. the court would “ordinarily” intervene when the document had come into the recipient’s hands via a fraud or obvious mistake;


4.5.1. the court would not weigh the materiality of the document with the justice of admitting it – this was the wrong issue;


4.5.2. confidentiality is subject to public interest in the truth but the reason why the court should not attempt to balance truth with privilege was because the principle of LPP shows that the balance has already been struck in favour of the latter;


4.5.3. other matters of public interest may override privilege in any given situation.


4.6. In this case the material in respect of which privilege was claimed was emails which the claimants had exchanged with a third party with a view to obtaining evidence from that party. For reasons best known to “himself” that third party chose to disclose the emails to the defendants who, naturally, wished to use them. The claimants claimed privilege, saying that the emails had come into being in their efforts to secure evidence for use in the claim, were self-evidently confidential and that the court had no discretion but was compelled to grant an injunction unless privilege was waived. The defendants contested that the documents  (save one) had come into being in furtherance of fraudulent conduct and hence could not be a proper subject of a claim to privilege. The court decided that the application of the principles identified above precluded such protection because, on the facts, there had been a forgery and a decision to put forward some but not all evidence such that the material adduced was misleading.


4.7. It is unlikely that in such circumstances a court could have been expected to have reached any other conclusion. It is perhaps not surprising that a combination of the CPR and the court’s equitable jurisdiction will not assist the concealment of a forgery. Nevertheless the case is useful in clarifying the nature of its jurisdiction in this field. A useful reminder that one can expect the court to be rather more forgiving than if the rules were cast in stone. 


4.8. None of which assists the careless……..  
