THINK AGAIN, BOYS!
With the growth of the field of professional negligence law over the last 15 years or so, the race has been on to prepare a court-proof provision in any retainer whereby the professional could impose a limit on the extent to which s/he would be held liable to the paying customer for slip-ups. (Liability to third parties is another ball game outwith the scope of this article.) Whilst doing so the professional has had to be conscious of the parameters laid down not only by common law principles but also by the statutory framework. The scope for protection varies as one might expect between contracts in the commercial and consumer fields. 

Nevertheless, in the general commercial sphere when the law of the jungle normally prevails, professionals have been naturally keen to structure a provision which protects them and dovetails with their insurance provision. In this article I shall give a brief overview of both statutory and common law principles, the latter having most recently been examined in the decision of the Court of Appeal in University of Keele v Price Waterhouse (a firm) [2004] EWCACiv 583, before considering whether there are any practical tips to be derived from this ruling which will have broad application.
The statutory framework, at least so far as commercial contracts are concerned, is very limited. The most commonly relied upon statute is the Unfair Contract Terms Act 1977 (“UCTA”). By s2(1) a person (including body corporates) cannot :

“by reference to any contract term or to a notice given to person generally or to particular person exclude or restrict his liability for death or person injury resulting from negligence”

”Negligence” includes both breach of duty and the performance of a contractual obligation without due skill and care. 

By s.2(2) all other types of damage are catered for: in these cases a professional  may only exclude or restrict liability to the extent that it would be reasonable to do so. S. 11 UCTA contains the test of “reasonableness”. Professionals may, of course, limit the scope of their retainer. However should they attempt to restrict the amount for which they would be liable rather than liability itself, the restriction itself be “reasonable”. By s.11(4) UCTA the court, when evaluating the restriction of liability clause, should consider (i) the resources which the professional could expect to be available to him and (ii) how far it was open to the professional to cover the position with insurance. It is considered that if a professional seeks to limit the amount of damages to the maximum realistic insurance cover which he can economically sustain, a court would consider that this would satisfy the “reasonable” test: Smith v Eric S Bush [1990] 1AC 831.  

Consumers are further assisted by the Unfair Terms in Consumer Contracts Regulations 1999. In these circumstances a consumer is defined as a natural person who, effectively, contracts on the professional’s standard terms. In such a situation if the court finds that any term in the contract: 

”contrary to the requirement of good faith, causes a significant imbalance in the parties’ rights and obligations under the contract to the detriment of the consumer”     
Then that term will not be binding on the consumer.

The common law principles are essentially limited to those of causation and foreseeability. 


The difficulties of this situation have most recently been highlighted in the decision of the Court of Appeal in University of Keele v Price Waterhouse (a firm) [2004] EWCACiv 583.
In the case the University employed Price Waterhouse in connection with the establishment of a profit-related pay scheme. This would involve employees sacrificing part of their taxable income to participate in the scheme which should have ensured that both they and their employers were better off. The scheme required Inland Revenue registration for validity which registration would be given if the scheme met certain, specified criteria. Price Waterhouse accepted in their Defence that they had been negligent in the manner in which they set up the scheme such that it could  not be registered and various employees lost out. The claim was for damages for the loss of a chance to implement a valid, proft-related pay scheme.

At first instance Hart J 

Tips:-

1. call a spade a shovel and if you mean negligence use that word;


2. invoke the Denning principle of short sentences. Remember, if the concept can’t be expressed unambiguously in a short sentence, a longer one will complicate if further;


3. it’s a moving target.
