RESTRICTIVE COVENANTS 

( PRACTICAL ISSUES RAISED BY RECENT CASES)
You will have seen from the brochure that in the time available to me I intend to tackle the following areas:-

1. The basic rules of restrictive covenants with particular emphasis on the issue of annexation;

2. The meaning to be ascribed to the words in which the writers have chosen to express restrictive covenants;

3. What level of damages can one anticipate being awarded on successfully establishing that there has been a breach of a restrictive covenant; 
4. How, if at all, can the Lands Tribunal help those with both the benefit and the burden of restrictive covenants;

5. Speculation on whether the introduction of the commonhold system of land holding will help untangle the situation.


Clearly, each of these topics can only be touched on in this slot. However I shall  endeavour to identify which, at the time the material for this talk went to press, are generally thought to be the more illuminating authorities pertinent to the subject matter. 

I
BASIC RULES

1. Basic rules as to the laws of restrictive covenants which can be forgotten – it has been suggested that these can be called to mind by considering a series of questions:-
1.1. is the covenant restrictive
1.2. what does the covenant mean
1.3. it is personal or impersonal
1.4. is it registered as to the burden or (if imposed before 1 Jan 1926) does the doctrine of notice apply
1.5. does anyone have the benefit of the covenant either by annexation, assignment or a building scheme
1.6. is it enforceable or has there been a history of acquiescence etc in breach so that the chances of an injunction or a substantial award of damages is remote
1.7. has any covenant been extinguished for example by unity of seisin


2. Specifically I wish to consider the question of the annexation of the benefit –  Crest Nicholson v McAllister [2004] EWCA Civ 410? Recent application of principle: Sugarman v Porter & Oths [2006] EWHC 331 Ch 

3. This is an area of restrictive covenant law which can cause some difficulty.  To ease the pain, some questions can be asked at the outset which, if correctly answered, should lead to the correct answer to the main question. These are:-


3.1. When was the covenant imposed?  If before 1st January 1926, then the rules of common law and equity will apply.  If imposed after 31st December 1925, section 78(1) Law of Property Act 1925 will have a bearing on the answer to the question.  LAS SEE OVER
3.2. Are there express words of annexation in either case?  If there are, then the problem is generally solved.
3.3. Is the land intended to be benefited clearly identified?  Both pre and post-1925 covenants require a positive answer to this question if the benefit of a covenant can be successfully claimed.  


4. These questions were all raised (in one shape or another) in the leading recent decision of the Court of Appeal in Crest Nicholson Residential (South) Ltd v McAllister [2004] EWCA Civ. 410.  This authority decides that, unless the land intended to be benefited by the covenant can be clearly identified either from the instrument imposing the covenant, or from admissible extrinsic evidence the benefit cannot be claimed by a party seeking to do so.  This is the position, whether or not the covenant was imposed before 1926.  In particular, statutory annexation under section 78(1) of the Law of Property Act 1925 has to satisfy the test that the land which is intended to be benefited must be identifiable either from the instrument imposing it, or from admissible extrinsic evidence. The actual wording is:

”A covenant relating to any land of the covenantee shall be deemed to be made with the covenantee and his successors in title and the person deriving title under him or them, and shall have effect as if such successors and other persons were expressed. For the purposes of this subsection in connection with covenants restrictive of user of land “successors in title” shall be deemed to include the owners and occupiers for the time being of the land of the covenantee intended to be benefited”

5. However since Crest it is no longer safe to assume that section 78(1) of the Law of Property Act 1925 annexes the benefit of covenants in all cases.  It is necessary to look at the documents and the evidence clearly and carefully in any case where the question of whether or not the benefit has been annexed arises.


6. Applying Crest Nicholson in practice.
Unless there are words of annexation in the instrument imposing the covenant, or words from which such annexation can be implied, it may be hard to identify the land intended to be benefited.  Pre registration deeds may be lost; nowadays all too often the case.  The Land Registry will probably not have them and my colleague, Alan Riley, will be examining the changing role of the Land Registry in detail this afternoon.  Abstracts showing the Vendor’s land may be hard to find.  Acknowledgements for production may potentially be of use and identify deeds of relevance, but where are they?  The older the covenant, the worse the problem.  This means that post Crest Nicholson, the answer as to whether there has been effective annexation may be a hard one to give in definite terms.  A claim for a declaration under section 84(2) LPA may be needed, but that can be expensive and may take too long for the developer in a hurry – consider its terms:
” The court shall have power on the application of any person interested:-
(a)
to declare whether or not in any particular case any freehold land is, or would in any given event be, affected by a restriction imposed by any instrument; or
(b)
to declare what, upon the true construction of any instrument purporting to impose a restriction, is the nature and extent of the restriction thereby imposed and whether the same is, or would in any given event be, enforceable and if so by whom”


7.  Without some certainty insurance may not be an option but my colleague Brian Chrystal will be looking at that issue in more detail this afternoon.  This means that whilst in some cases the inability to prove the right to enforce will assist a developer, in other cases on the other hand, that difficulty may be a disadvantage not only to objectors and potential claimants, but also to developers who want certainty.

II
MEANING OF WORDS


1. The meaning of words and the proper construction of covenants: 
The most important recent authority in this field is that of Martin v David Wilson Homes [2004] EWCA Civ. 1027; 39 EG 134.  The material covenants in that case imposed a restriction on the land "not to use or permit or suffer any building to be erected thereon or any part thereof to be used for any purpose than as a private dwelling house".  Each (substantial) plot contained a dwelling house which had been built in the late 1980s. David Wilson Homes acquired a large portion of two plots (which did not include the existing dwelling houses) and began the construction of 24 dwelling houses on those areas of land.  The question was: "Did the covenant limit the development to one dwelling house per plot?"  The answer from the Court of Appeal was that it did not.  The Court of Appeal set out three principles to be applied when construing the words.  The word which was at the heart of the case was the indefinite article, namely the word "a", when set against the other words "private dwelling house".  The principles enunciated were:-
1.1. the literal meaning of the words has to be examined;

1.2. the factual matrix has to be examined;

1.3. the question is whether there is any binding authority on the Court which would require it to find for or against a breach, as a matter of construction of the words in question.  

In each case it is important to recognise (particularly as regards the first and second factors) that the words themselves and the factual matrix require an individual case by case approach to construction.   The Court of Appeal found that the word "a" did not necessarily connote singularity.  Indeed the expression used in the covenant "any buildings" and other words in the material covenants which required the approval of the original vendor to the erection of "any buildings" signified that the plural (in terms of units) was perfectly possible and intended.  It was pointed out that the draftsman could easily have restricted the use of each plot and the building on it to one dwelling house only.  It is clear from that authority that user covenants will not limit density unless there are clear words used; for example, limiting the building of one single dwelling house on a given area of land.


2. Dwelling houses and private residences, roads, flats etc
Two other recent cases have to be thrown into the mix:
Jarvis Homes v Marshall [2004] EWCA Civ. 839; 29 Estates Gazette 116 (CS)
Cala Homes (South) Limited v Carver [2003] EWHC 1995 Ch.  
2.1. In Jarvis Homes the material covenant prohibited the use of the land conveyed "for the erection of more than one two-storey private dwelling house" and there was a further restriction that the purchaser should not "use or permit or suffer to be used the land hereby conveyed or any part thereof or any building or erection now or at any time erected thereon for any trade business or manufacture but will use the same as a private residence only".  Jarvis Homes wanted to use part of the land as an access road to an intended development of some houses on adjoining land not affected by the covenants.  The Court of Appeal held that the use of the roadway would be a breach of the covenant to use the land as a private residence only, as the use of that roadway for the new development at the rear on other land was not a use ancillary to the use of the plot for the purposes of a private residence and the one private dwelling house allowed on it.  
2.2. In Cala Homes, the Court was faced with a covenant which permitted detached houses - and one house only - upon certain plots.  The argument for Cala Homes was that a block of flats to be constructed on the plot, or a detached house, was within the meaning of the covenant, and that, as there was only one block of flats, that was one detached house.  The Court held that a block of flats could not fall within the meaning of the words "a detached house".  Moreover, the user clause which required the land to be used "as a private dwelling house only" was supportive of the construction that a block of flats could not be a detached house, as the word "private" required an element of privacy which, of course, would have been lacking in a block of flats owing to the joint use, etc., of the communal parts.  That was also a case which decided that the construction of the clause as a whole required the land to be used as "a" single private dwelling house.  The decision came before the Crest Nicholson decision (referred to above) but, it might be said in support of the judgment in Cala Homes, that the facts of that case did lead to the natural conclusion that there was singularity in the use of the plot; therefore, one single private dwelling house was the natural result of the word.  It is also significant that the words "one house only upon each plot [as numbered]" present in the instrument were, of course, strongly indicative of a restriction as to density and not just as to user.


3. So we are left with the delightful situation that there are 3 recent decisions which all lean in potentially different directions on questions of construction.  The guiding rule - and indeed the "golden thread" which links them all - is, however, that the words in each covenant have to be looked at carefully, and in the individual context in which they are found.  Helpful?  The only utterance which may find general application is a comment by LJ Neuberger in GLN (Copenhagen) Southern Ltd v Tunbridge Wells Borough Council [2004] EWCA Civ 1279,  The land concerned was burdened by covenants which prevented the use of the land as a cinema, or "for the principal purpose of use for image projection for the showing of whole films in an auditorium setting, or for any associated, or ancillary, or similar use, or for any theatrical or related purpose".  The Claimant which was bound by those covenants (as the owner of the relevant land) had applied to the Defendant (the Local Planning Authority) for planning permission for comprehensive development of the land.  Planning consent had been refused by the Local Planning Authority but was subject to an appeal.  One argument being advanced by the Claimant in its planning appeal was that the development of the land (which involved cinema use) would be precluded by the terms of the covenants in the material transfer.  In response to the appeal, the Local Planning Authority produced an alternative development scheme, which included a cinema, which was not on the burdened land, but with a pedestrian access to the proposed cinema would be over the burdened land.  The Claimant was not happy with that proposal and sought a declaration that "The use of any part of the property for access to and egress from a cinema would constitute a breach of the material covenant".  As Neuberger L.J. said the court was faced with the rather paradoxical situation of a covenantor contending that a covenant precluded him from using the burdened land for a particular purpose.  The question was whether the pedestrian access would be an "associated, or ancillary" use to "the principal purpose of the use of the land for image projection for the showing of whole films in an auditorium setting", which would be a breach of covenant.  The Court of Appeal held that the proposed use of the adjoining land was one which fell within the prohibition, and the proposed use of the burdened land as an accessway was, as a matter of degree, not ancillary to the use of the adjoining land as the proposed cinema.  As a matter of evidence, the principal purpose of the use of the premises served by the access way were in fact retail and not as a cinema, or for “image projection” use. At paragraph 51 Lord Justice Neuberger's  observed- 

”Whilst deprecating the notion that one should construe a covenant in an artificially narrow way simply because it is restrictive of the use to which an owner can put his property, I am of the view that restrained, rather than a generous, interpretation of such a covenant is normally appropriate” 
4. Groundbreaking? So the only advice can be to look at the words of covenant carefully and to consider them while applying the three principles enunciated by Lord Justice Buxton in David Wilson Homes, whilst also bearing in mind the approach advocated above in GLN. 


5. A very recent application of Jarvis: Small v Oliver & Saunders (Developments) Ltd [2006] EWHC 1293 Ch

III
DAMAGES FOR BREACH
1. When faced with a possible breach, reach for an injunction to prevent breach or, in extremis, to require demolition Tulk v Moxhay(1848) 2 Ph 774

2. Courts will award damages in lieu or nominal damages in cases where no loss has arisen
 
3. Damages will be calculated by reference to the loss actually suffered ie be compensatory (ie to put the Claimant in the position he would have been in had the covenant been observed or performed). The measure will be the diminution in value of the land with the benefit of the covenant

4. This principle will  be employed UNLESS that would cause an injustice ie it would be wholly disproportionate to the impact of the act which would constitute the breach – whereupon damages will be awarded in the sum the court considers would have been paid by the party responsible for the breach to the party with the benefit of the covenant for the latter to allow the breach to go ahead aka ”relax the covenant” : Wrotham Park Estate Co Ltd v Parkside Homes Ltd [1973]229 EG 617 – held that a party was required to seek an injunction before he could recover damages in lieu. The sum may be calculated by reference to a percentage of the defendant’s profits or some other benefit which accrues to it from the release. The court embarks upon hypothetical negotiations taking into account the particular factual matrix until it arrives at the point when “the deal [feels] right”- alternatively this point can be considered a reality check AMEC Developments v Jury’s Hotel  Management [2001] 07 EG 16. To get to that point the various elements identified in paragraph 35 of the judgement should be considered and to this end it is suggested that the parties surveyors should meet to tough out a deal. Don’t forget The recipient’s tax position should not be forgotten when trying to get a feel for the right deal. It should, so far as possible, be managed to minimise capital gains tax and/or income tax and/or stamp duty land tax (such tax will  be payable if consideration passes)

5. By way of update in Amec the court ruled that the parties conduct was irrelevant to the calculation ie it need not first seek an injunction, the court then decide that that was inappropriate/would do an injustice hence would only award Wrotham damages. But this principle has been widened:-

5.1.1. Lunn Poly Ltd v Liverpool & Lancashire Properties Ltd [2006] EWCA Civ430; [2006] 25 EG 210 In this case it was held (i) a delay in acting after the breach would be taken into account if there was evidence that the wrongdoer was thereby led to  believe that no action would be taken (T waited a year before acting) (ii) it was a rebuttable presumption that the hypo negs would take place on the day of the breach
5.1.2. Harris v Williams-Wynne [2006] EWCA Civ 104 In this case the covenantee had stood by for years whilst a neighbour virtually completed a building in contravention of a covenant not to build which he, himself, had given. The CA decided that the correct test in determining whether a party with the benefit of a covenant was entitled to damages for breach was whether it would be unconscionable in all the circumstances to award the same. Each case must be determined on its own particular facts and in this case damages were an appropriate award.


6. So, in conclusion of this section, we discern that parties are no longer required first to fail at obtaining an injunction before the court will consider awarding damages. However although this flexibility is to be welcomed it has a downside, namely uncertainty




IV LANDS TRIBUNAL

1. When can the Lands Tribunal be of use?
1.1. Recent cases (apparently) show us how to do it and how not to do it (what?)
1.2. What can the LT allegedly do? S. 84 LPA 

2. I will consider this topic by reviewing (i) the jurisdiction of the Lands Tribunal under section 84(1) of the Law of Property Act 1925 (ii) how long will it is likely to take to get to a decision and (iii) costs 


2.1. Jurisdiction – Re Blumenthal’s Application [2004] EWCA Civ 1688 
S84 LPA provides
”The Lands Tribunal shall (without prejudice to any concurrent jurisdiction of the court) have power from time to time, on the application of any person interested in any freehold land affected by any restriction arising under covenant or otherwise as to the user thereof or the building thereon, by order wholly or partially to discharge or modify any such restriction on being satisfied:
(a)
that by reason of changes in the character of the property or the neighbourhood or other circumstances of the case which the LANDS Tribunal may deem material, the restriction ought to be deemed obsolete;
(aa)
that (in the case falling within subsection (1A) below) the continued existence thereof would impede some reasonable user of the land for public or private purposes or, as the case may be, would unless modified so impede such user; or
 (b)
that the person of  full age and capacity for the time being or from time to time entitled to the benefit of the restriction, whether in respect of estates in fee simply or any lesser estates or interests in the property to which the benefit of the restriction is annexed, have agreed either expressly or by implication, by the acts or omission , to the same being discharged or modified; or
(c)
that the proposed discharges or modification will not injure the person entitled to the benefit of the restrictions
and an order discharging or modifying a restriction under this subsection may direct the applicant to pay to any person entitled to the benefit of that restriction such sum by way of consideration as the Tribunal may think it just to award under one, but not both of the following heads, that is to say, either
(i)
a sum to make up for any loss or disadvantage suffered by that person in consequence of the discharge or modification; or
(ii)
a sum to make up for any effect which the restriction had, at the time, when it was imposed, in reducing the consideration then received fro the land affected by it”

Section 84(1) and its related sub-sections amount to a huge topic in their own right and it is beyond the scope of this paper to go into any of this in detail.  Here, however, are some pointers which derive from recent decisions. The starting point is which covenants are amenable to the LT’s jurisdiction. Answer: when they are restrictive in nature not merely in terms in which they are expressed

Re Blumenthal’s Application [2004] EWCA Civ 1688: the LT heard as a preliminary issue, whether the LT had jurisdiction to modify both the user and alterations covenant in a long lease of mixed residential and business premises in Hyde Park Gardens. The parties had agreed variations of these covenants consequent upon part of the premises becoming available for the first time for residential purposes throughout. It was accepted that as the lease was originally granted for more than 40 years of which 25 years had expired, then the LT could treat the same as if it were a freehold ie consider applications to modify or discharge etc. However the landlord argued that the nature of the covenant in respect of which a modification was sought was essentially positive not restrictive and therefor the LT had no jurisdiction. The principles which may be derived from the decision (which dealt in detail with the precise use and placing of words) were (i) start with the terms of the original lease (ii) examine minutely the exact terminology used but do not strain the same (iii) ask does this make sense in the factual matrix. 


2.2. Make the application under the right paragraph

2.2.1. Paragraph (a) is not usually a strong ground, as it is rarely going to be the case that the covenant can be proved to be "obsolete" within the terms of that paragraph ie no longer serve its original purpose/no longer have practical benefit.  For more recent examples where applications failed under paragraph (a): see Re Farrow's Application, LP/18/2000 (decision 10 May 2001) – applic in 2000 to modify a restriction (assumed in 1988) on a plot forming part of a former garden of a big house to a “single storey dwelling” Rejected cos (i) Farrow was original covenantor and must meet greater burden of proof that covenant obsolete  (ii) whether planning permission would or would not be granted is irrelevant to (a) although is relevant to (aa) and (1A) applications [31] 
Re Hamden Homes' Application, LP/38/1999 (decision 12 December 2001); the question was whether a covenant imposed in 1930 (1 house per acre plot) was now obsolete – determined that intention was to prevent over-intensive development. This allows room for manoeuvre but there is a limit and 3 units on a site of ¼ acre in density in surrounding land
Re Kidd's Application, LP/7/2001 (decision 13 March 2003)  - application to remove 1967 restriction on keeping 2.6 acres of grazing land free from building. Covenantor making application cos had planning for 5 units. Property in village ¾ mile west Prestbury – Man U etc dormitory. Slow development of this area meant not obsolete 
Re Harrold's Application, LP/45/2002 (decision 27 October 2003). 
2.2.2. Paragraph (aa) may be the best ground, in the sense that this is the one that generally stands the most favourable prospects of success and for a recent example or two of cases where there has been success, see 
Re Kidd's Application (above); - but just cos not get through with (a) doesn’t mean fail cos under (aa) LT poses 3 questions (i) does restriction secure practical benefit which is of substantial value or advantage (ii) is restriction contrary to public policy (iii) if either 1 or 2 is yes, could money be an adequate recompense? Then LT to consider planning history/local development plans etc. Applying these criteria, application was successful. Here the LT asked “what impediment would there be to the proposed development for which planning has been obtained/will be granted other than the covenant?” None so, in the round, modification granted 
Re Coles' Application, LP/2/2003 (decision 16 Feb 2004 (not 14 January 2004)) – application to modify to allow retention and completion of partly constructed 1st floor extension. Work started in breach of covenant, objectors sought injunction to halt, stayed pending application to LT. Covenant: not build other than single storey 1964 – successful subject payment of compensation (differing amount depending on nature impact of release)
Re Joyce's Application, LP/13/2002 (decision 18 Dec 2003 (not 3rd February 2004)) – applic to modify to allow building 5 bed house on open land formerly part large garden. Planning obtained. Expert evidence as to values objectors’ properties if modification granted

2.2.3. Paragraph (b) will only apply if there is a true agreement between the parties to what is proposed.

2.2.4. Paragraph (c) is not a strong ground unless the case is an extremely strong one in favour of either discharge or modification.  The recent decisions in 
Re Farrow's Application (see above) application failed as no evidence that objection by covenantee was frivolous or vexatious, rather entirely reasonable [89]
Re Wakes' Application, LP/2/2001 (decision 17th June 2002) modification of covenant to permit conversion and extension of detached barn to single dwelling. Finding of fact that covenant was of practical benefit of substantial advantage (and therefore failed application under (aa)), accordingly, discharge would cause injury so failed under (c )
Re Joyce's Application (see above) are all examples of where applications under paragraph (c) failed.

Overall principle is the factual matrix has to be examined closely in EVERY application and little to commend by way of general principle 


2.3. Ask for a modification not a discharge

2.3.1. This allows you to get the development for which (hopefully) you already have planning consent.  You do not usually need a discharge; you may not get it!


2.4. Take the trouble to have a site inspection in order to look at the site early on from the objectors' side of the fence.  This is where a member of the Tribunal will often start his view on the hearing and you will be interested to see it from the objectors' side, particularly on a bright, or sunny day, so that you (and your client, the developer) can appreciate what the objectors are likely to say about loss of amenity, view, etc.

2.5. Prepare your evidence very carefully with regard particularly to the fact that the details will count.
2.6. The Lands Tribunal is not a "push over" and recent cases show that, in terms of pure win/lose, the success rate is in fact quite low.  The thresholds for any applicant are, in fact, quite high, even under paragraph (aa).
2.7. Always be prepared to negotiate, just as in any other litigation or dispute.
2.8. Use costs offers, as in any other litigation.


3. How long will it take

3.1. If agreed, and the "fast track" is available and the Lands Tribunal Rules can be used, then a decision can be obtained - particularly if there is an agreement - in under three months.  If the matter is not agreed and it has to proceed to a final determination, the time scales (depending upon the state of the lists in the Tribunal from time to time) will be similar to those in the High Court, Chancery Division.  In most cases, a decision can be obtained within one year of the start of the application.  The Practice Directions on the Lands Tribunal Website are a useful source of up to date information and the Tribunal can always be contacted to see what is the current state of the lists. (For up to date information see www.landstribunal.gov.uk – beware an appalling search engine).


4. Costs

4.1. If the matter is agreed, then one can safely assume that the costs will be under £10,000 - allowing for both sides' costs - particularly, if the matter comes to agreement shortly, either just before, or after, the application is made.  If not, then costs will be comparable to those in the Chancery Division. Just last week a 3 day trial was given a trial window from 29 Nov 2007 to end Feb 2008…  The important point to bear in mind, however, is that recent decisions of the Tribunal have made it plain that from the applicant's point of view, even if he is successful, he may not get his costs from the objectors.  The decision of the President [George Bartlett QC] in both the Norfolk and Norwich University Hospitals' NHS Trusts Application, LP/41/2001 (decision 21st October 2002), and his decision in Re Fairclough Homes' Application, LP/30/2001 (decision on costs 8th June 2004) are important decisions on costs.  This is what the President said in the Norfolk University Hospital case (@ para 21):- 

”In any application for costs in a contested section 84 case it is important to bear in mind the nature of proceedings. In such proceedings the applicant is seeking to have removed or reduced rights which were conferred on the objector or his predecessors by force of contract. If an objector successfully resists such an application he will usually be awarded his costs, the converse, that a successful applicant should normally receive his costs, does not, however apply. An unsuccessful applicant may be ordered to pay all or part of the costs or there may be no order as to costs or he may receive all or part of his costs where, although the covenant is ordered to be discharged or modified compensation is awarded to him. Which of these courses of action is taken by the Tribunal will depend on the nature and degree of the applicant’s success and the conduct of the parties.  In exercising its power to award costs the Tribunal will always bear in mind the nature of the proceedings, which must ordinarily put an objector in a more favourable position in relation to costs than the unsuccessful party in ordinary Civil litigation [cos started from the position of being in the right]." 


4.2. These words are emphasised again in the later case of Re Fairclough Homes' Application (2004) (at paragraph 38 of the decision on costs) and the principle is now part of the Costs PD in the LT since 4th January 2005 ie normal rule that costs follows the event does not apply


4.3. Therefore, the unsuccessful objector will normally NOT have to pay the applicant's costs unless he has acted unreasonably.  A successful objector will ordinarily get all his costs unless he has, in some respect, been unreasonable.  This is important advice, particularly from the point of view of an applicant.  It is also important to bear in mind that costs offers should, and must be, made in appropriate cases.  Equally, it is also important to bear in mind that compensation awards (if made) will be low and that there is no right to compensation based on any ransom, or release fee basis; see the authority of Stockport Metropolitan Borough Council v Alwiyah Developments [1983] 52 P&CR 278.  However, the Tribunal may award compensation to make up for the loss, or disadvantage, based on some form of Stokes percentage of net value [Stokes being 1/3 and deriving from Stokes v Cambridge Corp [1962] 13 P& CR 77], as it did in the old case of SJC Construction v Sutton London Borough Council [1975] 29 P&CR 322

5. Shephard v Turner [2006] EWCA Civ 8 
The Court of Appeal considered an appeal from the LT which had been asked to modify a covenant which had been imposed on the titles to each of 8 houses in a cul de sac developed in the mid 1950s. Planning permission was obtained to build a house on part of the garden of one of the properties. In response to proceedings for an injunction to prevent development it was conceded that the same would amount to a breach but application was made for those proceedings to be stayed to allow the developer to attempt to secure a modification of the covenant from the LT. The LT was of the view that the existence of planning permission made modification reasonable under s.84(1)(aa). The grounds of appeal were:-
5.1. that the LT applied the wrong test in determining what was reasonable because to allow a relatively innocuous modification (and thereby open the floodgates to more in the future which would be judged by reference to the modified scheme rather than the original scheme) was the thin end of the wedge;

5.2. no reasonable Tribunal could have concluded as this one did that the overall benefits of the covenant as originally imposed were not substantial;

5.3. the LT was wrong to ignore the fact that the new accessway would have an adverse effect simply because in itself such user would not constitute a breach of the covenant;
5.4. the LT failed properly to evaluate the impact of the construction works and reached a conclusion (that there would be little if any adverse impact) which no reasonable tribunal could have reached.


6. The Court of Appeal emphasised, when dismissing the Appeal, 
6.1. that the appropriate benchmark was the practical not theoretical protection which the covenant, which the applicant was seeking to modify, afforded in its unmodified state. That involved considering not only eg the development, which the applicant wished to carry out, but any others which would have a detrimental effect on the benefiting property but which could not be restrained by reference to the covenant;
6.2. the thin end of the wedge argument was one of fact not law and only if the LT has not considered the facts or reached an irrational conclusion on the same would its decision be vulnerable to appeal

6.3. each case must be determined on its own merits and former LT decisions are not to be taken as setting precedents

6.4. the policy behind sub clause (aa) must be borne in mind ie to facilitate the development and use of land in the public interest having regard to the development plan and the pattern of permission in the area. The overall aim being to provide a balance between public needs and private rights

V
COMMONHOLD

Will Commonhold Act make any difference?

1. The pertinent legislation and supporting regulations are to be found in :-
1.1. The Commonhold and Leasehold Reform Act 2002
1.2. Commonhold Regulations 2004 SI 2004/1829 + 1830
1.3. Land Registry’s Practice Note No 60 – see its website


2. The scheme requires the following :-

2.1. title to the land in question must be freehold;

2.2. title to the land in question must be registered;

2.3. agricultural land, flying freeholds and other oddballs are excluded from the scheme;

2.4. freeholders, leaseholders with terms in excess of 21 years and chargees must all consent


3. The Act was intended to set up a new scheme for holding land which would encompass regulations pertinent to the common areas eg use, maintenance, transactions (charging) etc. These are to be contained in the “commonhold community statement” [comrades] which is to contain both prescribed matters (ie prescribed by the Act) and those which are necessary to take account of the specific attributes of the property in question. The freehold of the entire site is registered as are each of the freehold units and the common parts. The unit owners will be members of the Association which owns the common parts from which membership derives the obligations in respect of and rights over the common parts. In this way positive obligations will be able to be enforced between the freeholders – which would otherwise not be the case. But note the cause of action is based on the Community statement not the facets of freehold ownership 


4. As each unit owner is a freeholder each unit owner will be able to enforce a restrictive covenant which may exist over adjoining or neighbouring land. Reciprocally, each unit owner will be severally responsible should enforcement action be taken. This will make determining who are the relevant parties to litigation more than a little interesting. Alternatively it may be that the Common Parts will have the benefit/burden. So perhaps representative litigation will be appropriate Similarly any applications to the Lands Tribunal should be effected on a representative basis


5. Cumulatively therefore unit owners will have the benefit and burden of the matters pertinent to their freehold units and to be found in the Community Statement – the latter being capable of enforcement by specific performance


6. As to the termination of commonhold – too complex even to give an overview. 


7. Audience experience?  The Lease Advice website is the usual source of LVT decision but so far nothing has appeared as having been disputed and determined in that forum. Probably too early to 

Miscellaneous
7.1. University of East London v Barking & Dagenham [2005] 2 WLR 1334 – no extinguishment of a restrictive covenant by unity of seisin where the dominant and servient tenements are held by the same local authority but for difference statutory purposes applying the principle that there must be unity of ownership and possession [54]. This derives from the principle that where a trustee holds the dominant and servient properties on different trusts or for different purposes, there is no extinguishment of the covenant [56]
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